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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
BRIAN EUGENE WURTZ, SR.,
)
)
Defendant-Appellant.
)
______________________________)

NO. 45978
ADA COUNTY NO. CR01-17-17776

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, Brian Eugene Wurtz, Sr., (hereinafter, Mr. Wurtz) pled
guilty to one count of felony DUI. He received a unified sentence of twenty years, with eight
years fixed. On appeal, Mr. Wurtz contends that this sentence represents an abuse of the district
court’s discretion, as it is excessive given any view of the facts. He further contends that the
district court abused its discretion in failing to reduce his sentence in light of the additional
information submitted in conjunction with his Idaho Criminal Rule 35 (hereinafter, Rule 35)
motion.
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Statement of the Facts & Course of Proceedings
On May 18, 2017, an officer observed a silver Saturn Vue failing to maintain its lane of
travel. (Presentence Investigation Report (hereinafter, PSI), p.3.) The officer stopped the car
and spoke to the driver, Mr. Wurtz. (PSI, p.3.) The officer smelled the odor of an alcoholic
beverage on Mr. Wurtz’s breath and a blood test yielded a BAC of 0.227. (PSI, pp.3, 106, 254257.) Mr. Wurtz admitted his driver’s license was suspended, and there were two open cans of
beer in the car that belonged to his friend. (PSI, p.3.) Mr. Wurtz had a prior felony DUI in 2014.
(R., pp.60-61.)
Based on these facts, Mr. Wurtz was charged by information with one count of felony
DUI, misdemeanor driving without privileges, and misdemeanor open container. (R., pp.33-34.)
Mr. Wurtz was also charged by Information with being a persistent violator of the law.
(R., pp.60-61.) Pursuant to a plea agreement, Mr. Wurtz pled guilty to felony DUI and the
persistent violator sentencing enhancement. (Tr., p.7, Ls.3-9; p.12, Ls.10-13; R., pp.66-72.)
There was no agreement as to sentencing recommendations. (Tr., p.7, Ls.3-9; R., p.68.) The
district court accepted the guilty plea and ordered a mental health evaluation pursuant to Idaho
Code § 19-2522. (Tr., p.12, L.14 – p.13, L.10; R., pp.63-65.)
At the sentencing hearing, the State asked the district court to sentence Mr. Wurtz to a
unified sentence of thirty years, with ten years fixed. (Tr., p.20, L.25 – p.21, L.2.) Mr. Wurtz’s
counsel asked the district court to sentence him to ten years, with two years fixed. (Tr., p.28,
Ls.4-10.) Mr. Wurtz was sentenced to twenty years, with eight years fixed, current with his
probation violation cases. (Tr., p.35, L.24 – p.37, L.22; R., pp.74-78.)
Mr. Wurtz then filed a timely Rule 35 motion asking the district court to reconsider the
sentence. (R., pp.82-91.) Mr. Wurtz included supplemental materials in support of his Rule 35
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motion. (R., pp.82-91.) The district court denied Mr. Wurtz’s Rule 35 motion after a hearing.
(R., pp.101-103.) Mr. Wurtz filed a notice of appeal timely from the judgment of conviction and
the district court’s order denying his Rule 35 motion. (R., pp.104-106.)

ISSUES
I.

Did the district court abuse its discretion when it imposed a unified sentence of twenty
years, with eight years fixed, upon Mr. Wurtz following his plea of guilty to felony DUI?

II.

Did the district court abuse its discretion when it denied Mr. Wurtz’s Idaho Criminal
Rule 35 Motion?

ARGUMENT
I.
The District Court Abused Its Discretion When It Imposed A Unified Sentence Of Twenty
Years, With Eight Years Fixed, Upon Mr. Wurtz Following His Plea Of Guilty To Felony DUI
Mr. Wurtz asserts that, given any view of the facts, his unified sentence of twenty years,
with eight years fixed, is excessive. Where a defendant contends that the sentencing court
imposed an excessively harsh sentence, the appellate court will conduct an independent review
of the record giving consideration to the nature of the offense, the character of the offender, and
the protection of the public interest. See State v. Reinke, 103 Idaho 771 (Ct. App. 1982).
The Idaho Supreme Court has held that, “‘[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence.’” State v. Jackson, 130 Idaho 293, 294 (1997) (quoting State v. Cotton, 100 Idaho
573, 577 (1979)). Mr. Wurtz does not allege that his sentence exceeds the statutory maximum.
Accordingly, in order to show an abuse of discretion, Mr. Wurtz must show that in light of the
governing criteria, the sentences were excessive considering any view of the facts. Id. The
governing criteria or objectives of criminal punishment are:
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(1) protection of society; (2)

deterrence of the individual and the public generally; (3) the possibility of rehabilitation; and (4)
punishment or retribution for wrongdoing. Id.
In light of the mitigating factors present in this case, Mr. Wurtz’s sentence is excessive
considering any view of the facts.
Mr. Wurtz is only 46 years old, but he has long struggled with an addiction to alcohol.
(PSI, p.1.) He first used alcohol at age 16. (PSI, p.19.) Mr. Wurtz copes with stress by using
alcohol. (PSI, p.33.) This incident occurred shortly after Mother’s Day, and Mr. Wurtz’s mother
had just passed away—he was not coping well with his feeling of grief and loss and he made the
unfortunate decision to drink alcohol. (Tr., p.26, Ls.10-14.) “His PTSD and Bipolar II Disorder
can be considered contributing factors in his alcoholism because he tends to use alcohol as a
means of isolating and coping with the subsequent anxiety and depression that are involved with
those disorders.” (PSI, p.34.) According to the mental health evaluator, if Mr. Wurtz can
successfully manage his mental health conditions, it will be easier for him to abstain from
alcohol. (PSI, pp.34-35.) Mr. Wurtz realizes that his substance abuse is a major problem area in
his life, and he knows he cannot drink alcohol. (PSI, pp.16, 30.) Mr. Wurtz has two prior felony
DUIs, but had only one felony conviction unrelated to his alcohol addiction. (PSI, pp.5-6.)
However, the prosecutor, at sentencing, erroneously told the district court that Mr. Wurtz had
five felony convictions, the three DUIs and “prior felonies from ’93 and ’94. Those are a forgery
and a grand theft.” (Tr., p.21, Ls.9-10; p.22, Ls.5-6.) This was erroneous; Mr. Wurtz had no
conviction for grand theft. (PSI, pp.5-6.)
Mr. Wurtz would like to stay sober and wants help in the form of a substance abuse
treatment program. (PSI, pp.16, 17, 28.) The Idaho Supreme Court has held that substance
abuse should be considered as a mitigating factor by the district court when that court imposes
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sentence. State v. Nice, 103 Idaho 89 (1982). In Nice, the Idaho Supreme Court reduced a
sentence based on Nice’s lack of prior record and the fact that “the trial court did not give proper
consideration of the defendant’s alcoholic problem, the part it played in causing defendant to
commit the crime and the suggested alternatives for treating the problem.”

Id. at 91.

Additionally, the Idaho Supreme Court has ruled that ingestion of drugs and alcohol resulting in
impaired capacity to appreciate the criminality of conduct, could be a mitigating circumstance.
State v. Osborn, 102 Idaho 405, 414 (1981).
Further, Mr. Wurtz has been diagnosed with PTSD and bipolar disorder. (PSI, p.15.)
Although Mr. Wurtz has suffered from these conditions for most of his life, he is fully ready to
address these issues, and he would like mental health programming. (PSI, pp.15, 24.) The Idaho
Supreme Court has held that the trial court must consider a defendant’s mental illness as a factor
at sentencing. Hollon v. State, 132 Idaho 573, 581 (1999).
Mr. Wurtz does have a supportive family to assist him in his rehabilitation. His brother
and sister were both present in the courtroom at his sentencing hearing. (Tr., p.23, Ls.22-25.)
He also has support within the community—a childhood friend wrote the court a letter in support
of Mr. Wurtz. (PSI, pp.39-40.)
Further, Mr. Wurtz expressed remorse and accepted responsibility for his actions. (PSI,
p.5; Tr., p.7, Ls.3-9; p.12, Ls.10-13; p.24, Ls.5-8.) Mr. Wurtz apologized and wanted the court
to know that he felt embarrassed about being sentenced in front of his family for this crime.
(Tr., p.29, Ls.3-5.) At his sentencing hearing, Mr. Wurtz told the court:
Your Honor, I ask you to please give me the opportunity to be a man again, to
change, to deal with some of my past demons, to address my mental health and
hopefully save face in front of my family. I don’t know why they’re here. They
love me, but I don’t think I’m worth it. I think that deep down inside, I still have
a little bit to work for. I thank you.
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(Tr., p.32, Ls.2-9.) Idaho recognizes that some leniency is required when a defendant expresses
remorse for his conduct and accepts responsibility for his acts. Shideler, 103 Idaho at 595;
State v. Alberts, 121 Idaho 204, 209 (Ct. App. 1991).
Based upon the above mitigating factors, Mr. Wurtz asserts that the district court abused
its discretion by imposing an excessive sentence upon him. He asserts that had the district court
properly considered his mental health conditions, family support, and substance abuse/addiction
it would have imposed a less severe sentence.

II.
The District Court Abused Its Discretion When It Denied Mr. Wurtz’s Rule 35 Motion For A
Sentence Reduction In Light Of The New Information Offered In Support Of His Rule 35
Motion
Although Mr. Wurtz contends that his sentence is excessive in light of the information in
front of the district court at the time of his January 5, 2018 sentencing hearing (see Part I, supra),
he asserts that the excessiveness of his sentence is even more apparent in light of the new
information submitted in conjunction with Mr. Wurtz’s Rule 35 motion. Mr. Wurtz asserts that
the district court’s denial of his motion for a sentence modification represents an abuse of
discretion.
A motion to alter an otherwise lawful sentence under Rule 35 is addressed to the sound
discretion of the sentencing court, and essentially is a plea for leniency which may be granted if
the sentence originally imposed was unduly severe. State v. Trent, 125 Idaho 251, 253 (Ct. App.
1994). “The criteria for examining rulings denying the requested leniency are the same as those
applied in determining whether the original sentence was reasonable.” Id. “If the sentence was
not excessive when pronounced, the defendant must later show that it is excessive in view of
new or additional information presented with the motion for reduction. Id.
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In support of his motion for a sentence reduction, Mr. Wurtz submitted information
detailing his probation/rehabilitation plan to obtain treatment to assist him in staying sober in the
community. (Tr., p.40, Ls.3-21; R., pp.83-84.) Mr. Wurtz has a detailed plan that includes the
contact telephone numbers of his support persons and facilities. (R., p.83.) His plan includes not
only substance abuse treatment, but also mental health treatment. (Tr., p.40, Ls.13-21.) During
his time in county jail, Mr. Wurtz received information from a mental health treatment facility
about his dual diagnosis. (Tr., p.41, Ls.5-8.) This moment was an epiphany for Mr. Wurtz—he
realized he needs to treat his underlying mental illness as well as his addiction. (Tr., p.41, Ls.712.)
His family is supportive of Mr. Wurtz and his plan. (Tr., p.40, L.17 – p.41, L.4.)
Mr. Wurtz “has people in the community who love him, who he can live with, who would ensure
that he is sober and active in treatment and therapy” and who will assist Mr. Wurtz in managing
his mental health conditions using medication. (Tr., p.41, Ls.1-4.)
Mr. Wurtz is remorseful. (Tr., p.39, L.23 – p.40, L.2.) In a letter submitted in support of
the motion for leniency, Mr. Wurtz wrote that he felt “shame, guilt, embarrassment, humiliation”
and he apologized to the court, the community, and his family. (R., p.84.) Mr. Wurtz identified
a substance abuse program that was open to enrolling him upon his release, and submitted a
letter from the organization, as well as a list of the programs offered. (R., pp.83, 87-88.)
Mr. Wurtz has been proactive—he has found and been accepted into many treatment programs,
including one at the Boise Rescue Mission program and All Seasons. (Tr., p.41, Ls.20-25.)
Mr. Wurtz also included a letter confirming his acceptance to a sober living institution, and into
an outpatient substance abuse treatment program. (R., pp.89-90.) In light of Mr. Wurtz’s
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proactive progress in setting up a bedrock of support and programming upon his release from
custody, the district court should have reduced his sentence.
Based on the foregoing, in addition to the mitigating evidence before the district court at
the time of sentencing, it is clear the district court abused its discretion in failing to reduce
Mr. Wurtz’s sentence in response to his Rule 35 motion.

CONCLUSION
Mr. Wurtz respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he requests that the order denying his Rule 35 motion be vacated and
the case remanded to the district court for further proceedings.
DATED this 25th day of October, 2018.

/s/ Sally J. Cooley
SALLY J. COOLEY
Deputy State Appellate Public Defender

CERTIFICATE OF SERVICE
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KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
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